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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Monday, the 08th day of July, 2019 

Title Suit No. 288 of 2013 

1. Musstt. Abeda Bibi 

         ………….……Plaintiff. 

- Versus - 

1. Mofizur Rahman 

2. Motior Rahman 

3. Hebjur Rahman 

4. Motahar Rahman 

5. Mohashin Ali 

     .…………Defendants. 

1. Md. Abdul Jalil 

     .…………Proforma Defendant. 

 

 This suit/ case coming on for final hearing on 03.07.2019 in presence of  

Shri Moktadir Mondal & Others...….....................…….…Advocate/Pleader for Plaintiff. 

Shri M.H.Khandakar & Others.............….…………..…Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

 

J U D G M E N T 

1. This is a suit for declaration, Khas Possession and for permanent injunction.  
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Plaintiff’s Case 

2. The plaintiff’s case is in brief is that, Proforma Defendant has sold out his land 

measuring 0B-4K-2L situated at village-Debottar Hasdaha to the plaintiff vide 

a registered sale deed being no.329 of 2013 and it has been mutated in the 

name of the plaintiff. The plaintiff has been peacefully enjoying over the suit 

land but on 06.05.2013 defendants entered into the suit land and tried to 

dispossess the plaintiff therefrom but could not succeed. However defendants 

have threatened to dispossess the plaintiff from the suit land. During the 

pendency of the suit the defendants have dispossessed the plaintiff from the 

suit land. Hence, this suit. 

Defendant’s case  

3. Defendants have stated that the suit is bad for non-joinder and mis-joinder of 

necessary parties as all the pattadars of the suit patta are necessary parties 

to the suit and plaintiff did no implead them. Proforma defendant acquired 

land measuring 2K-10L through family arrangement, which he sold to 

defendant no.1 vide sale deed no. 100 dated 19.01.2012. Since there was an 

error in the sale deed, therefore the same was corrected vide Correction Deed 

no. 101 dated 08.05.2013. The land purchased by defendant no.1 is covered 

by old Dag No.583, new Dag no.777 and Dag No.593 (old), new Dag no.816 

(new) under old patta No.44, new patta no.87 corresponding to khatian 

no.193 of village Debottar Hasdaha Pt-III. The plaintiff under the garb of land 

so purchased by proforma defendant with a wrong boundary has in fact 

illegally claiming the land of the defendant covered by dag no. 593 (old), new 

Dag no.816 (new). Defendant no.1 has been in possession over his purchased 

land which is shown as suit land, therefore the question of entering the suit 

land threatening to dispossess the plaintiff does not arise. Defendants admits 

that the plaintiffs name has been mutated by the ASO, Golakganj vide Office 

Mutation Case No.126/2012 pursuant to order dated 27.04.2012 passed by 

the Settlement Officer, Dhubri. Records have also been corrected in his name 

in the Jamabandi of the village. The mutation has been done on the basis of 
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his purchase and possession. Lastly defendants have prayed for dismissal of 

the suit. 

Issues 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable? 

(ii) Is there any cause of action for the suit? 

(iii) Whether the suit is bad for non-joinder of other co-pattadars? 

(iv) Whether the proforma defendant had sold the suit land to the Plaintiff 

vide registered Sale Deed No.329/13? 

(v) Whether the Plaintiff has right, title, interest and possession over the 

suit land? 

(vi) Whether the Plaintiff is entitled to decree as prayed for? 

(vii) What other relief the Plaintiff is entitled to? 

Peremptory Hearing  

5. At the time of peremptory hearing plaintiff side adduced the evidences of 

three (3) witness viz. Abeda Bibi as PW-1, Habibor Rahman as PW-2, Shahidur 

Rahman as PW-3 Dulal Chandra Das as Official PW-4 and Ranjit Kumar Das as 

Official PW-5 and also exhibited few documents. The defendant side adduced 

the evidence of Mofijur Rehman Sarkar as DW-1, Abdul Aziz as DW-3 and 

Ayub Ali as DW-3(sic.DW-4) and also exhibited few documents. The evidence 

of DW-2 was expunged.  

6. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the argument advanced by learned counsels and 

considering all aspects attained to the following decisions.  

 

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether the suit is maintainable in present form? 

7. The defendants have contended that the suit is not maintainable but did not 

adduce any evidence in support of the same or did not asserted in what way 
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the suit is not maintainable. Moreover, I do not see any grounds for holding 

the suit to be not maintainable as the suit has been filed with proper court 

fees and within the territorial jurisdiction of this Court. The plaint is filed in 

duplicate and pleadings are verified at the foot. As the suit is for declaration 

and permanent injunction and cause of action for the suit arose on 

08.03.2013 and 06.05.2013; and the suit was instituted on 06.08.2013. 

Hence, the suit was filed within the period of limitation.  

Hence, on the basis of the above, this issue is decided in affirmative and in 

favour of the plaintiff. 

Issue No. (ii): Is there is cause of action for the suit? 

8. The plaintiffs have averred that she is the lawful owner of the suit land 

measuring 0B-4K-2L. She purchased the suit land from proforma defendant 

vide registered sale deed no. 329 of 2013 and got her name mutated over the 

said land. But on 06.05.2013 defendants entered into the suit land and tried 

to dispossess the plaintiff therefrom but could not succeed. On the other way 

round, defendants have stated that Defendant no.1 has been in possession 

over the suit land therefore the question of entering the suit land threatening 

to dispossess the plaintiff does not arise. It appears from the rival pleadings 

of the parties that there is a dispute with regards to the ownership of the suit 

land, and the alleged dispossession of the plaintiff from the suit land by the 

defendants has given rise to the cause of action and the same is the matter 

to be adjudicated upon. Hence, I am of the opinion that there is cause of 

action in the suit. 

Accordingly, this issue is decided in affirmative. 

Issue No. (iii): Whether the suit is bad for non-joinder of co-

pattadars? 

9. The Hon’ble Supreme Court in Mumbai International Airport (P) Ltd. v. 

Regency Convention Centre & Hotels (P) Ltd. Reported in (2010) 7 SCC 417 

has held that:  

A “necessary party” is a person who ought to have been joined as a 

party and in whose absence no effective decree could be passed at all 
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by the court. If a “necessary party” is not impleaded, the suit itself is 

liable to be dismissed.”  

The defendants have pleaded that the suit is bad for non-joinder and mis-

joinder of necessary parties as all the pattadars of the suit patta. Since the 

plaintiffs have no claim against such pattadars therefore, such persons cannot 

be regarded as necessary parties to the suit. Instant suit can be well 

adjudicated even in the absence of the pattadars and accordingly the suit is 

not bad for non-joinder of necessary parties. 

Hence, this issue is decided in negative and in favour of the plaintiff. 

Issue No. (iv): Whether the proforma defendant had sold the suit 

land to the Plaintiff vide registered Sale Deed No.329/13? 

10. PW-1 has deposed during her evidence-in-chief on affidavit that she 

purchased the suit land from Md. Abdul Jalil Sk. on 08.03.2013 vide registered 

sale deed no. 329 of 2013 and started possessing the same without any 

disturbance. In order to prove the said fact PW-1 has adduced the Certified 

Copy of Sale Deed No. 329 of 2013 (Proved in original) which is marked as 

Exhibit-2. On perusal of Exhibit-2 it appears that Md. Abdul Jalil sold land 

measuring 4K-2L which is recorded in his name in favour of plaintiff. The said 

land is covered by Myadi Patta No. 44, New Kheraj Myadi Patta No. 86, Dag 

No. 584 (old) 770 (New) situated at village Debotar Hasdaha. In order to 

prove the said deed, Plaintiff has adduced the evidence of Official PW-4 (Dulal 

Ch. Das). PW-4 during his evidence-in-chief has deposed that the name of 

Musstt. Abeda Bibi is recorded as purchaser and Md. Abdul Jalil as Seller in 

the said deed. The land so sold by the said deed is situated at village-

Debottar Hasdaha Pt-III covered by Patta No.44, Kheraji Myadi Patta No.86, 

Dag No.684 (Old), 770 (New) containing land measuring 4K-2L. Bounded by 

in the North-Nur Islam, South-Sofikul Islam, East-Taramoni Bewa and West-

Own land. Even DW-3 during his evidence-in-chief on affidavit has deposed 

that Abeda Bibi the Plaintiff purchased 4K-2L of land from her husband Abdul 

Jalil covered by New Dag No.770, Khatian No.193 which is bounded by in the 
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North-Noor Islam, South-Safiqul Islam, East-Taramoni Bewa and West-Abdul 

Jalil. The boundary deposed by DW-3 resembles with the boundary of the suit 

land as shown in the schedule of the plaint.  

11. This, on the basis of the above discussion, I have no doubt in holding that 

Sale Deed No. 329/13 was executed by Md. Abdul Jalil in favour of the 

plaintiff. Accordingly Issue No. (iv) is decided in affirmative, in favour of the 

plaintiff.  

Issue No. (v): Whether the Plaintiff has right, title, interest and 

possession over the suit land? 

12. The plaintiff claims right, title and interest over the suit land covered by Patta 

No.44, Kheraji Myadi Patta No.86, Dag No.684 (Old), 770 (New) on the basis 

of the sale deed vide no. 329/13 was executed by Md. Abdul Jalil in her 

favour. However the defendants has challenged the right, title and interest of 

the plaintiff and averred in their written statement that Proforma defendant-

Abdul Jalil acquired land measuring 2K-10L through family arrangement, 

which he sold to defendant no.1 vide sale deed no. 100 dated 19.01.2012. 

However at the time of cross-examination of DW-1, he deposed that he did 

not purchase the said land from proforma defendant but from the brother-in-

law of the plaintiff. The land purchased by defendant no.1 is covered by Dag 

No.583 (old) 777 (new) under patta No.44 (old) 87(new), Khatian no.193 of 

village Debottar Hasdaha Pt-III. Thus, it is seen that apart from the Patta No. 

44, the other description of the land purchased by plaintiff and defendant 

no.1 are not similar. It therefore transpires that plaintiff and defendant no.1 

might have purchased land from Abdul Jalil from the same Patta with 

different Dags. Even Official Witness of PW-5 (Ranjit Kr. Das) has deposed 

during his evidence that land covered by of dag no.777 is different from the 

land of dag no.770. 

13. Further, during the cross-examination of PW-1, defendant is able to establish 

that the suit land is a joint property of her vendor/ husband/ proforma 

defendant i.e. Abdul Jalil and that PW-1 has no document to prove that 

partition of land covered by patta no. 44 was affected. PW-1 has deposed 



Page 7 of 10 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 2, Dhubri 

that there are several pattadars in the suit patta i.e. patta no. 44 but Abdul 

Jalil did not seek any permission from other co-pattadars before selling the 

suit land to PW-1. Even PW-3 has deposed during his cross-examination that 

the land covered by Patta No.44 was not partitioned amongst the sharers and 

they are enjoying the land together. 

14. Now the question therefore arises, whether the vendor of the plaintiff had 

saleable rights over the suit land. In this regard PW-1 has deposed during her 

cross-examination that the land which was sold to PW-1, was the individual 

property of Abdul Jalil. PW-1 has submitted the Myadi Kheraji Patta No. 86 

(PIO) which is marked as Exhibit-1. In Exhibit-1 the names of Abdul Jalil and 

Plaintiff is seen to have been enlisted. Though it has been place on record 

that the suit land was a joint family property and it originally belonged to the 

father of the plaintiff’s vendor, Section 44 of the Transfer of Property Act, 

enables a co-owner to transfer his share of such property.   

15. In order to prove the saleable interests of the vendor of the plaintiff, plaintiff 

has adduced the evidence of Official Witness of PW-5 (Ranjit Kr. Das), 

wherein he has deposed that (i)Tepu Sk (ii)Panaullah Sk, S/o-Toser Sk 

(iii)Romotullah Sk (iv)Sofina Bibi, W/o-Ahmed (v)Abeda Bibi, W/o-Abdul Jalil 

Sk. are the pattadars under Dag No.584(Old)/770(New). The land measuring 

4K-2L under dag no. 584 (old)/770(new) was originally recorded in the name 

of Abdul Jalil Sk and the name of Abeda Bibi was recorded by deleting the 

name of Abdul Jalil Sk. For land of dag no. 584(old)/770(new) periodic kheraj 

patta has been issued. Name of Abeda Bibi has been mutated on the strength 

of registered sale deed as mentioned in Chitha.  

16. The defendants have neither averred in their pleadings nor in their evidence 

that plaintiff’s vendor had no saleable interest over the suit land. DW-3 (Abdul 

Aziz) and DW-4 (Ayub Ali) have alleged in their evidence-in-chief on affidavit 

that plaintiff is claiming the purchased land of the defendant no.1 which is 

covered by Dag No. 777 and bounded by in the North-Jalal Sk; South-Montri 

Bibi; East-Noor Salema and West-Mohasin Ali Sarkar. While the suit land is 
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bounded by in the North-Noor Islam; South-Safiqul Islam; East; Taramoni 

Bewa and West-Abdul Jalil. 

17. From the above discussion, it follows that the land over which the defendants 

have staked their claim is covered by Patta No. 44 and Dag No. 777, bounded 

by in the North-Jalal Sk; South-Montri Bibi; East-Noor Salema and West-

Mohasin Ali Sarkar, which has no bearing with the suit land which is covered 

by final khatian no.193, Myadi Patta No.44, New Kheraj Myadi Patta No.86, 

Dag No.584(Old), 770(New) situated at Village-Debottar Hasdaha Pt-III, 

bounded by in the North-Noor Islam; South-Safiqul Islam; East; Taramoni 

Bewa and West-Abdul Jalil. It is also found that plaintiff’s vendor had saleable 

right over the suit land.  

Hence, issue no. (v) is decided in affirmative and in favour of the plaintiff. 

Issue No.(vi): Whether the plaintiff is entitled to the decree as 

prayed for? 

Issue No.(vii): What other reliefs the plaintiff is entitled to? 

18. For the sake of brevity and precision both the above issues will be decided 

together. And in view of the above discussions in issue no: (vi) and (vii) the 

plaintiff has established their case, hence, I am of the opinion that plaintiff is 

entitled to the following reliefs: 

a. It is decreed that plaintiff has right, title and interest over the suit land 

and she is entitled to have khas possession over the suit land; and 

defendant has no right, title and interest over the said land. 

b. The defendants, their men, representative or legal heirs are liable to be 

evicted from the suit land. 

c. The defendants are hereby restrained from entering into the suit land 

and disturbing the peaceful possession of the plaintiff.  

d. No order as to costs. 
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ORDER 

19. In view of the above discussions and the decisions reached in the foregoing 

issues, the plaintiffs have been successful in proving their case. Hence, the 

plaintiffs are entitled to the following decree:  

a. It is decreed that plaintiff has right, title and interest over the suit land 

and she is entitled to have khas possession over the suit land; and 

defendant has no right, title and interest over the said land. 

b. The defendants, their men, representative or legal heirs are liable to be 

evicted from the suit land. 

c. The defendants are hereby restrained from entering into the suit land 

and disturbing the peaceful possession of the plaintiff.  

d. Issue precept accordingly. 

e. No order as to costs. 

20.  Accordingly in light of the above finding, the suit is decreed on contest 

without costs.  

21. Prepare the decree accordingly within 15 (fifteen) days.  

22. Given under my hand and seal on this 08th day of July, 2019 at Dhubri. 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1 : Musstt. Abeda Bibi 

2. PW-2 : Habibor Rahman 

3. PW-3 : Shahidur Rahman 

4. PW-4 : Dulal Ch. Das 

5. PW-5 : Ranjit Kumar Das 

Plaintiff’s Exhibits: - 

1. Exhibit 1: Original Final Patta (P.I.O.) 

2. Exhibit 2: Certified copy of Sale deed No.329/13 (P.I.O.) 

3. Exhibit 3: Land Revenue receipt (P.I.O.) 

4. Exhibit 4: Trace map (P.I.O.) 

Defendant’s witness: - 

1. DW-1 : Mofizur Rahman 

2. DW-2 : Jalal Sk (Expunged) 

3. DW-3 : Abdul Aziz 

4. DW-4 : Ayub Ali 

Defendant’s Exhibits:- 

1. Exhibit A: Sale Deed No.100 dated 19.01.2012. 

2. Exhibit B: Correction Deed No.101 dated 08.05.2013. 

3. Exhibit C: Certified copy of Draft Jamabandi. 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 2, 

Dhubri. 


